GUIDANCE 9

EXEMPTION CERTIFICATES

Lastupdated: 9 July2021.

® This Guidance Note provides a general overview on exemption certificates underthe foreign

investment review framework. For further information on a particular type of exemption
certificate, depending on the kinds of proposed investments to be covered under the
certificate, see the:

— Agriculture Guidance Note

— Commercial Land Guidance Note
— Residential Land Guidance Note
— Mining Guidance Note

— Business Guidance Note
— National Security Guidance Note

Exemption certificates are intended to reduce regulatory burden for foreign persons
(includingforeign governmentinvestors) by enabling them to obtain up-front approval fora
program of lower-riskinvestments overa period of time, rather than having to apply for a no
objection notification foreach proposedinvestment.

Entitiesin which foreign governmentinvestors hold a passive interest may also apply for an
exemption certificate pathway that will have the effect of puttingthem in the same position
as a ‘foreign person’ as opposedto a ‘foreign governmentinvestor’.

Applications forexemption certificates will be considered on a case -by-case basis against the
national interest test or national security test, as the case requires.

A person may apply for multiple exemption certificates for different types of interests (for
example, landinterests and securitiesinterests) ina single application. An applicationfor an
exemption certificate will not be considered until the relevantapplication fee has been paid
in full. For furtherinformation on fees, see the Fees Guidance Note.

The Treasurer may vary or revoke an exemption certificate giventoa personif the Treasurer
is satisfied that the variation or revocation is not contrary to the national interest (or national
security, as the case requires). A variation may be made on application in writing from the
recipient of the exemption certificate or on the Treasurer's own initiative. For further
information on variations, see the Key Concepts Guidance Note.

A foreign person who has had an application for an exemption certificate declined or
narrowed to exclude certain interests can still seek a no objection notification for
individual acquisition(s).
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A: WHEN MAY AN EXEMPTION CERTIFICATE BE APPLICABLE?

An exemption certificate is a mechanism available to minimise regulatory burden by enabling
foreigninvestorstoobtain approval fora program of investmentsinstead of a separate approval
for each investment. It is intended for foreign persons with a high volume of investments.
Generally, a certificate will not be granted where the number of likely acquisitionsis small and it
would be reasonable for the foreign personto notify the acquisitions separately.

A certificate will generally specify the maximum total and individual value of interests that can
be acquired as well as the period during which acquisitions can be made. Exemption certificates
are generallyissuedfor 12 months for first time exemption certificate holders. Longerdurations
are considered on a case-by-case basis forinvestors that have ademonstrated compliance history
withthe foreigninvestmentframework.

If a foreign person does not utilise the full monetary limit of an exemption certificate, the
Treasurer may considerallowingthe remainingamount to be ‘rolled over’ to a future exemption
certificate, effectively lowering the fee of a future application. This would be assessed on a
case-by-case basis and roll over amounts would likely need to be more than the relevant fee
constant. For more information, see the Fees Guidance Note.

B: EFFECT OF AN EXEMPTION CERTIFICATE

An exemption certificate is a type of certificate given by the Treasurer (or delegated decision-
maker) that specifies an interest or an interest of a kind that, if acquired by a foreign person,
does not give rise to a significant action, notifiable action, notifiable national security action,
and/or reviewable national security action. The certificate may also specify conditions that are
requiredto be complied with.

The Treasurer isnotable to ‘call-in’, as areviewable national securityaction, an investment which
has been, or could be, made in reliance on an exemption certificate that covers that action. In
determiningwhetherthe Treasurer’s power to ‘call-in” a particular investment madein reliance
on an exemption certificate has been extinguished, regard will be had to whether the investor
has satisfied the relevant reporting requirements of the certificate such that it is clear the
acquisitionis permissible and was made under the exemption certificate.

Example 1

SusanCo, a non-government foreign investor, applies for, and is issued with, a land exemption
certificate under section 58 of the Act. SusanCo makes two investments within the validity period of
the exemption certificate.

For the first investment, SusanCo purchases a title of developed commercial land for consideration of
$300 million in reliance on the exemption certificate. The acquisition would have been a notifiable and
significant action, but for the exemption certificate, soit cannot be ‘called-in’.

For the second investment, SusanCo purchases another title of developed commercial land for a
consideration of $100 million. As the acquisition is not a notifiable or significant action (as it does not
meet the monetary screening threshold), it is not made in reliance on the exemption certificate. This
second investment may be subject to the Treasurer’s ‘call-in” power as it is not anacquisition to which
the exemption certificate relates.
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SusanCo could have extinguished the Treasurer’s ‘call-in’ power with respect to her second investment
by also applying for a reviewable national security action exemption certificate under section 43BB of
the Regulation and satisfying the relevant reporting requirements of the certificate.

As with no objection notifications, the Treasurer’s last resort power will be available for actions
for which an exemption certificate has been given. For further information on the Treasurer’s
‘call-in” powerand last resort power, see the National Security Guidance Note.

C: TYPES OF EXEMPTION CERTIFICATES

A foreign person (including a foreign government investor) may apply for multiple types of
exemption certificates for different types of interests in a single application (e.g.
businesses/entities exemption certificate, land exemption certificate, and national security
exemption certificate) — in effect enabling an investor to obtain an exemption across all of its
proposed actions. Below is a list of exemption certificates a person may apply for under the
foreigninvestmentreview framework.

Business and entities

A foreign person may apply for an exemption certificate under section 42 of the Foreign
Acquisitions and Takeovers Regulation 2015 (the Regulation) if they are proposingtoacquire one
or more kinds of interests in the assets of an Australian business or the securities of an entity,
includinginterests acquired through the business of underwriting.

For further information, see the Business Guidance Note.

Certain interests in explorationtenements, and interests in mining, production or exploration entities

A foreign person may apply for an exemption certificate under section 43 of the Regulation if
they are proposing to acquire interests in exploration tenements, and/or interests in mining,
production or exploration entities.

For furtherinformation, see the Mining Guidance Note.

Land

A foreign person may apply for an exemption certificate under section 58 of the Foreign
Acquisitions and Takeovers Act 1975 (the Act) for a program of acquisitions of one or more kinds
of interests in Australian land (for example, a combination of agricultural land and developed
commercial land).

For further information, see the following guidance notes:
® Agriculture Guidance Note

® Commercial Land Guidance Note

® Residential Land Guidance Note

® Mining Guidance Note
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Residential land

There are five types of exemption certificates which cover certain kinds of residential land.
Applicants may apply for one or more types of exemption certificates, where applicable.

® Aforeignperson (forexample, a temporary resident) may apply for an exemption certificate
under section 59 of the Act to acquire an established dwelling.

® Aforeignperson may applyfor an exemption certificate undersection 43B of the Regulation
to acquire residential land other than an established dwelling (for example, vacant land or
near-new dwelling).

® A property developer may apply for an exemption certificate under section 57 of the Act to
sellnew dwellingsina development to a foreign person.

® A property developer may apply for an exemption certificate under section 43A of the
Regulationto sell near-new dwellingsinadevelopmenttoa foreign person.

® A foreign person may apply for an exemption certificate under section 58 of the Act for a
program of acquisitions of residential land (e.g. a combination of established dwellings,
vacant land, new dwellings, and/or near-new dwellings).

For further information, see the Residential Land Guidance Note.

Nationalsecurity actions

A foreign person may apply for an exemption certificate undersection 43BA of the Regulationin
relationto actions that would otherwise be notifiable national security actions. A foreign person
may apply foran exemption certificate undersection 43BB of the Regulationin relation to actions
that would otherwise be reviewable national security actions.

For further information, see the NationalSecurity Guidance Note.

Example 2

FarmCo, a foreign person, is seeking to acquire a number of agricultural land parcels over the next
12 months for the purpose of running a primary production business with a total consideration of
$40 million. FarmCo may apply for a land exemption certificate under section 58 of the Act.

If there were already existing Australian businesses operating on the land, FarmCo may also be
acquiring interestsin a business or assets of a business. In such circumstances, FarmCo mayapply for a
land exemption certificate under section 58 of the Act and a business exemption certificate under
section 42 of the Regulation.

Example 3

MobileCo is a foreign person who wants to make a $100 million program of acquisitions of Australian
land (in particular, vacant commercial land) for development. As Australian land may also be national
security land, MobileCo applies for a land exemption certificate under section 58 of the Act and a
national security exemption certificate under section 43BA of the Regulation.
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Example 4

CentralCo, a foreign person, seeks to undertake a program of acquisitions of securities in entities in
Australia. Some of the target entities may also be land entities under section 13 of the Regulation. As
such, CentralCo submits anapplication for a land exemption certificate under section 58 of the Act and
a business/entities exemption certificate under section 42 of the Regulation.

Passive foreign governmentinvestors

From 1 January 2021, an exemption was included in the Regulation to provide that certain
entities in which foreign government investors hold a passive interest will no longer meet the
definition of a foreign governmentinvestor.

The exemption in section 17(2) of the Regulation operates as an exemption to the definition of
foreign government investor in subparagraphs 17(1)(b)(ii), (c)(ii) or (d)(ii) or section 17(1)(e) of
the Regulation—i.e. where investors are only captured by the definition of aforeign government
investor by virtue of multiple foreign governmentinvestors, together with associates, holdingan
‘aggregate substantial interest’ of 40 per cent or more inan entity.

In order for the exemption in section 17(2) of the Regulation to apply the following conditions
must also be met:

® the corporation, trustee of a unit trust or general partner of a limited partnership operatesa
scheme in which people make contributions to acquire rights to benefits produced by the
scheme and the contributions are pooledto produce financial benefits or benefits consisting
of rights or interestsin property for its members;

® no individual member is able to influence any individual investment decisions, or the
management of any individual investments underthe scheme; and

® cach foreign government or separate government entity that holds an interest in the
corporation, unit trust or limited partnership holds the interest only as a member of the

scheme.
For more information about this exemption, see the Key Concepts Guidance Note.

Exemption certificate pathway for passive foreign government investors

Where an entity (corporation, trustee of a unittrust or general partner of a limited partnership)
in which foreign government investors hold a passive interest, yet does not satisfy the
requirements of section 17(2) of the Regulation, the entity may apply under an exemption
certificate pathway that will have the effect of putting them in the same position as a ‘foreign
person’ as opposed to a ‘foreign government investor’. In particular, where a single foreign
government (ie. the aggregate interest of foreign governmentinvestors from the same country)
holds, or is reasonably anticipated to hold, an interest of more than 20 per centin an entity, the
entity may apply for an exemption certificate.

The purpose of this exemption certificate pathway, which is informally known as a ‘passive
foreign government investor exemption certificate’, is to grant an investor access to the higher
monetary thresholds that apply to private foreigninvestors.
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While investors will note the absence of a specific provision under the framework enabling the
passive foreign government investor exemption certificate, this exemption certificate will be
created administratively using the existing exemption certificate provisions underthe framework
(e.g. businesses/entities exemption certificate, Australian land exemption certificate and mining
production or exploration entities certificate) and will be tailored to the requirements and
structure of an investor, including for example where an investment vehicle only has passive
investors but does not meet the requirements of the exemption to the foreign government
investor definition in section 17(2) of the Regulation. In considering applications for exemption
certificates frominvestment funds (which comprise investmentvehicles), regard may be given to
the overall composition of the investmentfund and its operation as a single economic entity.

In applying for an exemption certificate of this nature, the entity will generally be required to
demonstrate that they satisfy the passivity requirements detailed in section 17(2)(b) of the
Regulation. That is: the scheme allows people to make contributions to acquire rights to benefits
produced by the scheme;the contributions are pooledto produce financial benefits or benefits
consisting of rights or interestsin property for its members; and no individual memberisable to
influence any individual investment decision, orthe management of any individual investments
under the scheme.

For further information on the above passivity requirements, see the Key Concepts Guidance
Note. In addition, dependingon the nature of the investmentvehicle, evidence of passivity could
be demonstrated in whole or in part by way of a fund establishment document or partnership
agreement. However, investors may have other materialsthat are relevant, and these should be
included as part of the application.

Where an investor has obtained a passive foreign government investor exemption certificate,
and proposes to undertake an investmentthatis ...

® .. below the relevant threshold for a private foreign investor, the investor would not be
requiredto seek foreign investmentapproval (though they may choose to voluntarily notify
if they judge theirinvestment may raise national security concerns —see the National Security
Guidance Note).

® .. above the relevant threshold for a private foreigninvestor, the investor would be required
to apply for foreigninvestmentapproval as would a private investor — whetherthrough a no
objection notification or a separate exemption certificate.

If the applicant is unable to prove they meet the passivity criteria, they will generally not be
eligible for this exemption certificate. In this case, they would remain a foreign government
investorunder the Act, but could apply for exemption certificates or no objections notifications
in the standard way.

See below for details on applying under the passive foreign government investor exemption
certificate pathway.

Example 5

A general partner of a limited partnership operates a scheme, FundCo, which allows people to make
contributions to acquire rights to benefits produced by the scheme, the contributions are pooled to

produce financial benefits or benefits consisting of rights or interests in property for its members and
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no individual member is able to influence any individual investment decision, or the management of
any individual investments under the scheme.

FundCo is comprised of six limited partners. Four of those limited partners are considered foreign
government investors, while the remaining two are considered foreign persons. Only one of the six
limited partnersholds an interest of more than 20 per cent in the scheme. As the limited partner that
holds an interest of more than 20 per cent in the scheme is a foreign government investor, FundCo is
considered a foreign government investor.

As such, FundCo submits anapplication for a passive foreign government investor exemption certificate
that will put themin the same position as if they were exempted under section 17(2) of the Regulation.
As FundCo seeks to acquire businesses and entities and land, FundCo will need to apply for multiple
certificates (i.e. the businesses and entities exemption certificate and land exemption certificate) to
give effect to the passive foreign government investor exemption certificate pathway.

D: HOWWILL APPLICATIONS BE ASSESSED?

Business, entities or land exemption certificates

Applications for business, entities or land exemption certificates will be considered on a
case-by-case basis to ensure they are not contrary to the national interest (except for national
security exemption certificates under sections 43BA and 43BB of the Regulation, which will be
considered on the basis that they are not contrary to national security — see below).

The national interest test takesinto account factors such as the character of the investorand the
nature of its Australian business, the purpose and scope of proposed acquisitions, acquisitions
history, potential benefits of the proposed investment, and compliance standing (for example,
meeting reporting requirements and any existing conditions) as well as any national security
risks. For more information on the assessment of the national interest, see Australia’s Foreign
Investment Policy on the FIRB website.

The Treasurer may grant exemption certificates that exempt one or more acquisitions covered
by the certificate from being notifiable actions or significant actions where the proposed
acquisitionsare:

® capable of beingassessed againstthe national interest test at the time of application (thatis,
this will likely necessitate a higher level of certainty about the nature of the
acquisition/s); and/or

® theinvestorand investmentisassessedto be sufficiently low risk; and/or

® the proposedtarget company, business, industry, sub-sectororsectortypically does not raise
national interestissues.

If an applicant, or any related person or entity, has previously held an exemption certificate, their
compliance history with respect to the conditions of that exemption certificate will be takeninto
account when assessing the applicant's suitability to hold a subsequent exemption certificate.

Examples of situations where the granting of an exemption certificate may be considered
contrary to the national interest by the Treasurer include where:
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® The program of proposed acquisitions is not well defined by an applicant and the scope is
very broad.

® National interestfactors cannot be adequately assessed at the time of the application.
® The program of investmentis not considered to be sufficiently 'low risk' or 'low sensitivity'.

® The potential tax risks cannot be adequately assessed at the time of the application.

Non-compliance with conditions of a certificate, or more generally, may also lead to revocation
of a certificate by the Treasurer.

Nationalsecurity exemption certificates

Applications forexemption certificates with respect to notifiable national security actions will be
considered on a case-by-case basis to ensure they are not contrary to national security. An action
that is covered by the certificate would not be a notifiable national security action and therefore
would not be subject to the notification requirements that attach to notifiable national security
actions (ifthe action is also a significant or notifiable action, the obligations that attach to those
actions would remain unlessan exemption applies).

Similarly, applications for exemption certificates with respect to reviewable national security
actions will be considered on a case-by-case basis to ensure they are not contrary to national
security. An action that is covered by the certificate will no longer constitute a reviewable
national security action and therefore not be subjectto the ‘call-in’ power.

The Treasurer may grant exemption certificates that exempt one or more acquisitions covered
by the certificate from beingnotifiable national security actions or reviewable national security
actions where the proposed acquisitions are:

® capable of beingassessed againstthe national security test at the time of application (thatis,
this will likely necessitate a higher level of certainty about the nature of the
acquisition/s); and/or

® theinvestorand investmentisassessedto be sufficiently low risk; and/or

® the proposedtarget company, business, industry, sub-sectororsectortypically does not raise
national security issues.

Giventhe sensitivity of national securityrelated exemption certificates, investors are encouraged
to contact the FIRB earlyin the process of preparing an application.

Passive foreign governmentinvestor exemption certificate pathway

Applications under the passive foreign government investor exemption certificate pathway will
be considered on a case-by-case basis to ensure they are not contrary to the national interest.
Investors will generally only be eligible for this exemption certificate pathway if they fulfil the
passivity requirementssetoutin s17(2)(b).

When applying underthis exemption certificate pathway, an investor will need to apply for all of
the national interest exemption certificates (i.e. businesses and entities exemption certificate,
Australian land exemption certificate and tenements and mining production or exploration
entities certificate).
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The applicant is not requiredin theirapplication to outline the details of a proposed investment
if that investment is below the relevant threshold of a private foreign investor. This is because
this exemption certificate pathway seeks to grant an investor access to the higher monetary
thresholds that apply to private foreign investors, so investments below those monetary
thresholds are not relevant for screening purposes.

Passive foreign governmentinvestorexemption certificates may be granted foraspecified period
including up to the life of the scheme (e.g. a typical closed ended fund with a 10 year life plus
two year potential extension,and 4 to 7 year investment period) and may include conditions.

An essential condition of a passive foreign government investor exemption certificate is that it
only applies while the passivity requirements are in place. If the passivity requirements are not
satisfied at the time an acquisition is undertaken, that acquisition will not be covered by the
passive foreign governmentinvestorexemption certificate.

The Treasurer will consider both open and closed ended funds when deciding whether to grant
these kinds of exemption certificates. Although it may be easierfor closed ended funds to prove
the passivity of their foreign governmentowner(s), applications will be considered on a case-by-
case basis. Applicants are encouraged to disclose whetherthey are an open orclosed ended fund.

The Treasurer will also consider an application for a passive foreign government investor
exemption certificate at any stage during a scheme’s life. For example, it may be the case that
halfway through the initial fund raising period, a foreign government or separate government
entity expressesaninterestinacquiringa substantial interest (i.e. more than 20% interest) in the
scheme, which would make the scheme a foreign government investor for the purposes of the
Act. In this case, the entity (corporation, trustee of a unit trust or general partner of a limited
partnership) in which aforeign governmentinvestor proposesto hold a passive interest may seek
a passive foreign governmentinvestorexemption certificate.

If the ownership of the entity that received the exemption certificate changes post-approval,
they will only be required to submit another applicationif thereis a new foreign government or
separate government entity that seeks to acquire asubstantial interestin the entity. Thisincludes
a situation where a foreign government or separate government entity increases their interest
from below a substantial interestto above a substantial interest.

However, a new application would generally not be required where a foreign government or
separate government entity already holds a substantial interest in the entity as part of the
original exemption certificate and seeks to further increase that substantial interest.

Example 6

MaxiFund is an investment vehicle in which a number of passive foreign government investors
propose to hold an interest. Of these foreign government investors, only KaliCo, a foreign
government investor from Country A, will hold an interest thatis greater thana substantial interest
(KaliCo will hold a 22 per cent interest). MaxiFund applies for and is granted a passive foreign
government exemption certificate.

Following this approval, CapiCo, which is another a passive foreign government investor from
Country A, seeks to acquire a 23 per cent interest in MaxiFund.
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Despite CapiCo’s proposed acquisition of a substantial interest in MaxiFund, MaxiFund’s passive
foreign government investor exemption certificate remains in force, meaning MaxiFund is not
required to apply for a new exemption certificate. That is because MaxiFund’s existing exemption
certificate already covers passive foreign government investors from Country A that, alone or
together with associates, exceed a substantial interest.

Separately, FinCo, which is a passive foreign government investor from Country B, seeks toincrease
its interest in MaxiFund to the level of a substantial interest. In this case, MaxiFund would require a
further approval as the exemption certificate did not contemplate Country B holding a substantial
interest.

Similarly, BlueCo, which is a passive foreign government investor from Country C, hasa 12 per cent
interestin MaxiFund. If GreenCo, whichis another passive foreign government investor from Country
C, proposes to acquire a 9 per cent interest in MaxiFund, Country C's overall interest in MaxiFund
would increase to a substantial interest. In this case, MaxiFund would require a further approval as
the exemption certificate did not contemplate Country C holding a substantial interest.

Forinformation onrelevantfeesforapassive foreign governmentinvestorexemption certificate,
see the Fees Guidance Note.

E: WHATINFORMATION NEEDS TO BE PROVIDED?

Applicants should referto the FIRB application checklist to ensure that they provide the required
information, noting that additional information may also be requested during the
assessment stage.

The proposed acquisitions must be of a kind that the Treasurer can be satisfied are not contrary
to the national interest (or national security, as the case applies) at the time of granting the
certificate. As such, when granting an exemption certificate, the Treasurer must be satisfied that
the proposed investments to be covered by the certificate are not individually or collectively
contrary to the national interest (or national security, as the case applies).

As such, applications for exemption certificates need to contain sufficient detail about proposed
acquisitions to allow the national interest test or national security test to be applied. While in
certain cases an applicant may not know the target or targets for the investment, applications
will need to provide sufficient detail about potential targets by identifying target industries,
locations and/or (as relevant) the nature of the businesses and assets that the foreign person
proposestoinvestin. The provision of additional informationthatis not well targeted may hinder
the efficient processing of applications.

F: TIMEFRAME AND PROCESS

Exemption certificate applications are typically more complex than applications for individual
transactions, and therefore may take longer to process than standard applications.

The applicant can assist with the efficient processing of the application by completing all fieldsin
the online application, with specificattention to detail which will assist government agencies to
identify the likely targets forinvestment. The more specificthe applicationisabout likely targets
and the scale and nature of the proposed acquisitions, the more straightforward the assessment
process will likely be.
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G: CONDITIONS AND COMPLIANCE

An exemption certificate will generally be given subject to conditions. Conditions containedinan
exemption certificate will apply in the same way as if a target was beingacquired individually and
subjectto a no objection notification with conditions.

For example, where the exemption certificate relates to acquisitions of vacant commercial land
or agricultural land or an agricultural land entity, the Australian opportunity requirement may
apply (that is, the exemption certificate is conditional on the land/entity being sold through an
open and transparent sale process).

Further information on the particular conditions that apply to particular assets can be foundin
the relevant Guidance Notes for each of those assets (e.g. Agricultural land, Commercial land,
Residential land, etc).

Each exemption certificate will also set clear parameters for proposed acquisitions that can be
made under it. This will generally involve a limit on total consideration value and the kinds of
interests that can be acquired (for example, one or more of assets or securities). Acquisitions
relating to a particular kind of interest or specific targets may be subject to specific limits. This
may mean a certificate is granted on a narrower basisthan what was initially applied for.

Acquisitions that are not within the scope of an exemption certificate are not covered by the
exemption certificate —and, if a notifiable action ora notifiable national security action, must be
separately notified and assessed. Failure to do so may constitute an offence or other breach of
the Act and result in penalties. Non-compliance with the Act or the conditions of an exemption
certificate may also lead to revocation of an existing exemption certificate.

Foreign persons granted an exemption certificate may be required to report periodically (for
example, quarterly) onthe acquisitions made duringthe period specified undertheircertificate,
as per any specificreporting conditions. The frequency of reporting will depend on factors such
as the period the certificate is in force and the nature of the acquisitions covered by the
certificate. For more information, see the Compliance and reporting page on the FIRB website.

FURTHERINFORMATION

Furtherinformationisavailable on the FIRBwebsite or by contacting 1800 050 377 from Australia
or +61 2 6216 1111 from overseas.

Important notice: This Guidance Note providesa summary of the relevantlaw. As this Note tries
to avoid legal language wherever possible it may include some generalisations about the law.
Some provisions of the law referred to have exceptions or important qualifications, not all of
which may be described here. The Commonwealth does not guarantee the accuracy, currency or
completeness of any information contained in this document and will not accept responsibility
for any loss caused by reliance on it. Your particular circumstances must be taken into account
when determining how the law appliesto you. This Guidance Note is therefore not a substitute
for obtaining your own legal advice.
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